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WHO PAYS TO HEAL 
MENTAL INJURIES 

OF FIRST RESPONDERS?
Mass killings show 

dilemma facing 
comp payers

BY LOUISE ESOLA
lesola@businessinsurance.com

G
erry Realin was at a Chick-fil-A 
restaurant in Orlando, Florida, with 
his family this past summer when he 

started feeling dizzy.
His wife Jessica Realin said they had 

been talking about money in the days lead-
ing up to the episode. 

About how he had nearly used up all 
his accrued vacation time after being a 
police officer for 12 years. About whether 
he would ever be back to his old self and 
return to work. About taking care of his 
family. About what comes next. 

The usually healthy 36-year-old hadn’t 
been back on duty with the Orlando Police 
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Department in over a month. He tried to 
go back to work two weeks after helping 
collect dead bodies at Pulse nightclub, 
where on June 12 a gunman had killed 49 
and wounded more than 50 others in one 
of the deadliest shootings in U.S. histo-
ry. But his anxiety and nightmares led to 
insomnia, which led to passing out from 
exhaustion while idling in his police cruis-
er. That episode then led to a diagnosis of 
anxiety and post-traumatic stress disorder. 
His doctor told him not to return to work 
— that his work had damaged him. 

In Florida, like most states, however, first 
responders are unable to collect workers 
compensation for PTSD caused by what 
they see on the job. 

Some states such as Maryland allow 
first responders to receive workers comp 
for PTSD under certain conditions, but 
the individual has to generally be direct-
ly involved in the incident, such as when 
a police officer has to kill a suspect or is 
physically injured.

A police office in Stamford, Connecticut, 
tried to claim PTSD under workers comp 
after having to kill an aggressive chimpan-
zee that had torn off the face and hands of 
a woman in 2009; his claim was initially 
denied, but lawmakers in 2010 changed 
the law to include life-threatening attacks 
involving animals.

Experts say each state has their own 
laws for first responders, as states do for 
employees in general, but that few to none 
will allow PTSD claims for an event an 
officer or firefighter witnesses on the job.

“They say it’s normal for officers to see 
this,” said Ms. Realin in an interview with 
Business Insurance — her husband has been 
told by the police department to not talk to 

the media because he is still employed, she 
said. “There is nothing normal about (it). 
The anger and magnitude was different 
than anything he had ever seen.”

According to the Bethesda, Mary-
land-based National Institute of Mental 
Health, PTSD is a disorder that develops 
in some people who have experienced a 
shocking, scary or dangerous event. 

Symptoms may include flashbacks, 
nightmares and recurring thoughts about 
the event. For first responders, the dis-
order can be triggered by one event or an 
accumulation of events, according to Ron 
Clark, Middlebury, Connecticut-based 
chairman of the Badge of Life, an orga-
nization that advocates for police officers 
suffering from PTSD.

The Realins in Florida and Mr. Clark in 
Connecticut are part of a growing group of 
families, lawmakers, police unions, men-
tal health experts and law enforcement 
advocates nationwide that are trying to 
change the laws in several states to provide  
workers comp benefits for first responders 
with PTSD.

But difficulties in tying PTSD to first 
responders’ work and the cost of providing 
benefits for PTSD have so far stymied the 
efforts in many states.

 Hurdles to coverage
Earlier this year, a measure that would 

provide comp coverage for first respond-
ers with diagnosed PTSD was introduced 
in Connecticut, where police officers and 
emergency medical professionals were 
among the first to see classrooms full of 
dead children after the Sandy Hook shoot-
ing in Newtown in 2012. 

Several other states also have seen lobby-
ing and bills introduced: Arkansas, Col-
orado, North Dakota, Ohio and South 
Carolina. The legislation has lingered in 
committees or failed altogether. 

Meanwhile, Ontario in April became the 
latest jurisdiction to pass legislation that 
would cover PTSD under workers comp 
for first responders under the presumption 
that their job caused their mental disor-
der. The move applies to some 73,000 first 
responders in the Canadian province. 

Workers comp experts say the presump-
tion issue is problematic: Was the first 
responder psychologically injured because 
of something on the job, or was there a 
pre-existing medical condition? 

“It can be related to an adverse childhood 
event, or it could be potentially exacerbated 
by a situation unrelated to employment,” 
said Joe Paduda, Skaneateles, New York-
based principal for Health Strategy Asso-
ciates L.L.C. “The primary concern in 

tying the PTSD to an event that occurred 
in the course of employment is it will take 
significant resources to get to conclusions.”

Financial roadblocks
Financial concerns over providing work-

ers comp benefits to first responders with 
PTSD were aired in Connecticut during 
debates over the legislation that was  
introduced.

“You stick us with another unfunded 
mandate like (PTSD), and somebody’s 
going to lose their job,” Danbury, Con-
necticut, Mayor Mark Boughton testified 
at a labor and public employee committee 
hearing in March, according to an article 
in the Hartford Courant. 

Connecticut state Sen. Cathy Osten, a 
Democrat who supported the bill, told the 
committee that a fraction of a percent-
age of workers comp claims are related to 
PTSD, according to the article.

Meanwhile, in South Carolina, lawmak-
ers who opposed extending comp benefits 
to first responders with PTSD argued that 
there would be more claim activity. 

That’s a major issue, said Josh Rhodes, 
Columbia, South Carolina-based assistant 
general counsel for the South Carolina 
Association of Counties.

“Premiums would skyrocket … we have 
no idea” by how much, he said in an inter-
view. “Actuaries can’t tell us; there are too 
many unknowns. We have no idea about 
the extent of the claims and the extent of 
the awards because of all the unknowns.”

Pinnacol Assurance, a workers comp 
insurer in Denver, opposed a PTSD bill 

“Premiums would skyrocket … we 
have no idea. Actuaries can’t tell us; 
there are too many unknowns. We 
have no idea about the extent of the 
claims and the extent of the awards 
because of all the unknowns.”
Josh Rhodes, 
South Carolina Association of Counties

A police officer looks at a 
row of crosses that make up 
part of a makeshift memorial 
for the victims of the Pulse 
nightclub shootings in 
Orlando, Florida, in June.

See PTSD next page
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in Colorado earlier this year. In a state-
ment at the time, the insurer said the bill 
was “unnecessary and would create uncer-
tainty in statute, drive litigation costs and 
potentially increase workers compensation 
premiums.” In addition, the statement said 
current law “recognizes that certain occu-
pations have stresses that are inherent in 
their duties. Workers compensation insur-
ance cannot prevent or mitigate inherent 
exposures such as an emergency room doc-
tor seeing blood.” 

To date, there is no accurate estimate on 
what broadening coverage would cost for 
cities and states who provide workers comp 
benefits to first responders. 

Mr. Rhodes in South Carolina said 
widening the scope of comp benefits 
could result in fraud. He referred to the 
American Medical Association Guide 
to the Evaluation of Disease and Injury 
Causation, which states that “PTSD is 
diagnosed in only 7% to 12% of gener-
al-population individuals who are exposed 
to accidents, rates of 83% have been doc-
umented when the accident created an 
opportunity to seek compensation.”

“I could see how the costs could mount,” 
said Jeffrey M. Adelson, Santa Ana, Cali-
fornia-based managing partner and gener-
al counsel with Adelson, Testan, Brundo, 
Novell & Jimenez, a workers comp defense 
law firm.

Appropriate remedies
Mr. Rhodes said his organization is more 

in favor of expanding health care coverage 
by setting up a fund to assist with copays 
for first responders who need counseling.

“Workers comp is not the appropriate 
remedy,” he said.

Mr. Paduda said some of the concerns 
over costs result from experiences with 
the “heart and hypertension clauses,” or 
changes in state presumption laws that 
provided workers comp to first responders 
who suffered from heart attacks and other 
physical ailments that are not scientifically 
proven to have happened on the job, and 
met certain criteria. 

“It’s not that (municipalities) don’t want 
to compensate first responders for legiti-
mate issues; it’s that they have been burned 
by this before, and they want to be very 
careful,” said Mr. Paduda. 

Mr. Clark, who works with Badge of 
Life as a counselor and served as a police 
officer for 25 years, said mandating comp 
benefits for PTSD would result in better 
wellness programs for first responders, 
which could limit future claims.

“It’s starting to catch on,” he said. “Emo-
tional wellness is now part of some training.”

Dr. Joel Fay, a retired police officer and 
psychologist who help found the Napa, 

California-based First Responders Sup-
port Network, said he expects the push to 
extend comp benefits for first responders 
nationwide to continue.

“If an officer hurts himself fighting off a 
suspect, do we say that it’s part of his job? 
To deny that we are not impacted by what 
we experience, to have that attitude, it’s 
almost criminal,” he said.

Limited options
The options for a first responder suffer-

ing from PTSD are to resign or retire, Dr. 
Fay said. 

Or they can use up their paid leave time, 
hope for the best and then reassess, as Mr. 
Realin was doing that day in Chick-fil-A 
with his family. 

Since the shooting, several everyday 
items have triggered anxiety attacks for 
her husband, Ms. Realin said: the sight of 
another shopper in a grocery store wear-
ing a San Francisco 49ers football jersey, 
the same number of bodies they collected 
in the nightclub; or whenever he sees a 
Sharpie marker, the type of pen they used 
to record the names and numbers over the 
course of the 12 hours it took to clear the 
bodies.

She drove him to the emergency room 
after the anxiety attack in Chick-fil-A. 
That’s when a diagnosis of hypertension 

eventually led to a viable workers comp 
claim because his mental injury led to 
a physical one, said his attorney Geoff 
Bichler, a partner with Orlando-based 
Bichler, Oliver, Longo & Fox P.L.L.C.

“We have seen horrible cases of PTSD 
in first responder communities going back 
years,” he said. 

“I’m not saying every single first respond-
er has PTSD,” added Mr. Bichler. “There’s 
a real distinction. It’s a very specific, dis-
abling condition.” 

Lou Turriaga, Los Angeles-based direc-
tor for the Los Angeles Police Protective 
League and a 28-year police officer, said 
he hopes the issue gets more attention, just 
as PTSD for veterans has made headlines. 

But he wants to move the focus from 
high-profile incidents such as mass shoot-
ings to mental health intervention for offi-
cers who reach their tipping point through 
their everyday work.

“There are things that happen to lit-
tle kids, rape victims, domestic disputes, 
the fact that officers are now targets,” he 
said, adding that the effects for some are 
the same as what soldiers in a war zone 
face. “We should have a safety net for 
those people who are asked to handle the  
absolute worst humankind throws at them. 
A police officer is a human being. It’s  
ridiculously simple, but people don’t 
remember that.”
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Officers arrive at the Orlando Police Headquarters during the investigation of a shooting at the Pulse nightclub, where 49 people were 
killed by a gunman earlier this year.

“We have seen horrible cases 
of PTSD in first responder 
communities going back years. 
I’m not saying every single first 
responder has PTSD. There’s 
a real distinction. It’s a very 
specific, disabling condition.” 
Geoff Bichler,  
Bichler, Oliver, Longo & Fox P.L.L.C.
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Workplace tragedies create 
new perspective on comp
BY LOUISE ESOLA

lesola@businessinsurance.com

I
t’s been a year, and at least a dozen 
workers have yet to step into the 
renovated, reconfigured, newly fur-

nished offices of the San Bernardino, 
California, Health Department, whose 
employees were the targets of a deadly 
shooting that took place last December. 

Fourteen people were killed and 22 
seriously injured when two assailants 
fired into a rented banquet room at the 
nearby Inland Regional Center, where 
some 80 office workers were having a 
holiday party on Dec. 2, 2015. 

Not part of the official tally of the 
dead and wounded are those whose 
injuries are limited to the mind, those 
who watched co-workers perish at the 
hands of a co-worker-turned-terrorist 
and his wife. Their injuries are none-
theless a major concern for officials at 
the health department — and the rea-
son the office smells like new carpet 
and fresh paint.

“When you have the issues of poten-
tial (post-traumatic stress disorder) and 
depression, there could be triggers like, 
‘This is where she sat’… we are trying 
to help erase that from memory,” said 
Ken Hernandez, director of risk man-
agement for San Bernardino County, 
who said overhauling the floor of the 
building where the shooting took place 
was just one strategy in getting employ-
ees comfortable again with their sur-
roundings.

Tragic events in the workplace have 
pushed PTSD to the forefront in work-
ers compensation. It is an issue that 
is getting more attention than ever, 
according to attorneys and medical 
experts in workers comp. 

“PTSD has become a major public 
health issue,” said Dr. Teresa Bart-
lett, Troy, Michigan-based senior vice 
president of medical quality at Sedg-
wick Claims Management Services 
Inc. “There’s a public out there that 
has experienced this, that knows about 
this.” 

Mental claims filed under workers 
comp typically fall into three basic cat-
egories:
n Physical-mental, when a physical 

injury gives way to a mental injury.
n Mental-physical, when an injury 

starts as that of a mental ailment but 
then results in a physical ailment, such 
as stress resulting in stomach ulcers.
n Mental-mental, where a mental 

stimulus — an image or an experience 
— causes a mental injury. Experts say 
this last category of claims is a small but 
growing part of the workers comp land-
scape.

It’s not always the big events, such 
as shootings or bombings, that result 
in these claims. Sometimes it’s a more 
common incident: a store cashier 
getting robbed or a worker seeing a 
co-worker injured in an accident. These 
types of smaller cases are gaining atten-
tion and sometimes confusing the issue, 
according to some experts.

Adding to the confusion is that each 
state has its own set of laws on the con-
ditions for which claims are compensa-
ble, other experts say.

Assessing the problem
Carin Burford, a Birmingham, Ala-

bama-based shareholder with Ogle-
tree, Deakins, Nash, Smoak & Stewart 
P.C. who represents employers, said 
the diagnosis is often misused. “People 
hear PTSD all the time on the news, 
so instead of saying they have stress at 
work, they say they have PTSD,” she 
said. 

Even so, Ms. Burford warns her cli-
ents to tread lightly on the issue and 
review the workers comp laws in the 
states where they are located. “I tell 
them, ‘The jurisdiction will decide the 
claim … and don’t be quick to rule out 
workers comp,’” she said. “Sometimes 
if you take the hard line that it is not 
compensable, it will open up the line 
for tort litigation, which can be worse 
when you are talking negligence.” 

“There’s a lot of gray,” said Michael 
Stack, Kennebunkport, Maine-based 
principal for Amaxx L.L.C., a work-
ers comp consulting firm, adding that 
claims for mental injuries often have to 
meet the same bar as physical injuries: 
Did the job cause this?

“The biggest thing we are seeing 
with mental injury claims in general is 

REUTERS

Police officers conduct a manhunt after a mass shooting in San 
Bernardino, California, Dec. 2, 2015. Shooters Syed Rizwan Farook 
and his wife Tashfeen Malik killed 14 people and wounded 22 
when they opened fire at a social services agency.
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“When you have the issues 
of potential (post-traumatic 
stress disorder) and 
depression, there could be 
triggers like, ‘This is where 
she sat’… we are trying 
to help erase that from 
memory.” 
Ken Hernandez, 
San Bernardino County
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the ambiguity: What was the cause of the 
(mental) injury? Did it arise out of employ-
ment?” Mr. Stack said.

Dr. Mark Levy, a Mill Valley, Cali-
fornia-based forensic psychiatrist who 
teaches law and psychiatry at the School 
of Medicine at the University of Califor-
nia in San Francisco, said there is a “very 
slowly growing acceptance that people can 
be emotionally damaged without being 
physically damaged” and that the courts 
are busier than ever. “It’s claimed all the 
time … PTSD gets a lot of publicity.”

But Andrew Meisler, a Hartford, Con-
necticut-based assistant professor of psy-
chiatry of the University of Connecticut 
School of Medicine and a lecturer in the 
Department of Psychiatry at Yale Univer-
sity School of Medicine, said the increase 
in publicity could lead to fraud. A “careful 
assessment will do a fair but imperfect job” 
of diagnosing mental claims, and the “door 
is already there” for fraud in physical work-
ers comp claims, he said.

“(Some) people exaggerate their condi-
tions already,” he said, adding that he’s 
concerned that the widespread focus on 
PTSD discounts other equally debilitating 
conditions, such as depression, that can 
arise out of work-related incidents.

But some experts say fraud isn’t a big 
issue because PTSD — whose markers 
include insomnia, crippling anxiety, night-
mares, flashbacks and more — is tough 
to fake. 

“If you walked into an office and wanted 
to play games and claim, ‘I’ve got PTSD,’ 
as a therapist I can pick out a phony pretty 
fast,” said Ron Clark, Middlebury, Con-
necticut-based chairman of Badge of Life, 
an advocacy group for police officers with 
PTSD. Mr. Clark, a trained counselor, 
works to help change laws nationwide to 
grant first responders workers comp cov-
erage for PTSD. Unlike other jobs, first 
responders are usually unable to claim for 
PTSD, as stress is deemed to be inherent 
in their jobs (see story, page 22).

Changing the environment
Rehabilitating workers with PTSD can 

go far beyond workers comp. 
For example, students and teachers 

walked into an entirely new Sandy Hook 
Elementary school building in Newtown, 
Connecticut, this fall, four years after a 
lone gunman killed 20 children and six 
faculty members at the previous campus, 
which was razed so that the town’s popu-
lation there could heal. 

In San Bernardino, only a few workers 
returned after the shooting at first, some 
left again later, and some work only part-
time, but the new surroundings have 
helped, said Mr. Hernandez.

Today the 27-year risk management 
veteran spends much of his time helping 
employees navigate the workers comp 
system, a bureaucracy whose form letters 
were rewritten in the wake of the tragedy 
to make them appear “friendlier.” The new 
letters included clauses such as “Please be 
assured that assisting you is the county’s 
highest priority” and “The county makes 

every effort…” in between the formal 
sentences that are part of workers comp 
templates in California. 

It’s the big things and the little things, 
said Mr. Hernandez, who gets emotion-
al when he talks about the challenges 
employees face getting back to work after 
such a tragedy.

“This will never be over,” he said.
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Students and teachers walked into an entirely new Sandy Hook Elementary school building in Newtown, 
Connecticut, this fall. The previous building had been the scene of a mass shooting that devestated and 
traumatized many in the local community. 
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